ABSTRACT The establishment of an immigration control system is closely connected with the realisation offree move ınent of persons. As freedom of movement of persons is designed for the citizens of the EU, there is presently no right of free settlement for the Third
Introduction
Immigration policies have been and will be one of the most important policy areas in the European integration. This importance has been reflected in the successive European Community (EC) Treaty amendments. In the 1990s it became apparent in the European Union (EU) that individual responses, at the level of national, to the immigration issues were insufficient. This created a major shift in the immigration policies in the European level.
With the entry into force of the Treaty of Amsterdam (ToA), immigration policy became EC matter and the competence of immigration has been inserted into the EC Treaty as a new Title IV. However, there are stili some problems regarding the harmonisation of EU immigration law.
None of the Member States presently pursues an active immigration policy. On the contrary, all Member States' policies take into account an extremely high level of unemployment throughout the EU, which compels them to restrict further immigration. The EU's migration law stili seems to be in a trend where it is building a "fortress Europe".' This paper will focus on the development of the European Community's competence in immigration law. It will analyze whether immigration law is becoming supranational and to what extent and in what way immigration policies are affected by European integration.
The European Integration and the Evolution of Immigration Policy

The Concepts of Supranadonalism and Intergovernmentalism
There are mainly, two approaches to the organization model in the European integration process, namely intergovernmental and supranational approach. The debate on the supranationalism-intergovernmentalism dichotomy started in the 1980s . 2 According to the intergovernmental model, "without taking consent of its member states, the EU will not be a democratic polity." 3 Therefore, Member States should be dominant power in the integration process. On the other hand, supranationalism envisages that the supranational organizations should make policies and rules which bound the Member States.
Before determining whether immigration law is becoming supranational and to what extent in the European integration process, it is necessary to take a closer look at the main difference between supranationalism and intergovernmentalism. As is known, the role of institutions is of utmost importance in integration process. The real issue of integration has been always the division of competence between Member States and supranational institutions and the way of decision-making. 4 As a general rule, as Tong as the competence of supranational institutions and areas of qualifıed majority voting increases, the supranationalism has gained power.
The most important characteristics of supranationalism are:
• There is a transfer of sovereign competences of the member states to the institutions of the EC. Therefore, the institutions of governance and their policy-making activity are above the nation-state. 5
• The organs of the supranational organization take decisions by quality majority voting.
Peers, S. EU Justice and Home Affairs, Longman, 2000, p. 104.
• Compliance of the member states about the laws made by the organs of the supranational organization is subject to judicial review by an independent court of justice.
On the other hand, intergovernmental cooperation is the oldest form of cooperation between different states. The Luxembourg Accords has increased the intergovernmental tendency and affected the supranational characteristics of EC in a negative ways. 6 I n t e r g o v e r n m e n t a l c o o p e r a t i o n h a s t h e f o l l o w i n g c h a r a c t e r i s t i c s :
• An intergovernmental organization needs decision-making by unanimity to take binding decisions. So intergovernmental bargaining is the key for European integration.
• The organs of the organization which are taking decisions are composed of persons who are government representatives.
• Domestic considerations are important in formulating preferences.
Pre-Amsterdam
In the process of European integration, the full of harmonisation of immigration policy have not been achieved. Immigration is sensitive because immigration control has always seen by member states as one of the most important aspects of the exercise of national sovereignty. After the economic crisis of 1970s, the Member States decided to restrict especially the migration of workers. For that purpose states needed to create immigration policies in order to deal with immigrants. However, large numbers of migrants (including illegal immigrants) have continued to come to the EU.
The post-Single European Act (SEA) can be described as an informal intergovernmental cooperation, because immigration issues have been increasingly coordinated by intergovernmental action in this period. This "ad hoc intergovernmentalism" fell beyond of the judicial supervision, parliamentary scrutiny. 7
The European integration process requires the EU Member states to co-operate closely to solve problems related to immigration. The Maastricht Treaty accepted a formal intergovernmental cooperation regarding immigration in the new "third pillar" of the EU. But this development did not mean supranational integration because this third pillar had not supranational EC law' characteristics. At the same time this intergovernmental development did not "represent the pure intergovernmental cooperation of previous times."' Under the Treaty on European Union (TEU), the Justice and Home Affairs (JHA) Pillar lacked the legal instruments such as directives or regulations, which are "the mainstays" of the Community legal order. 9 It used only instruments that were specific to the third pillar. Exclusively, the EC had competence regarding to determine the Third country nationals (TCN) whose nationals must be in possession of a visa when crossing the external borders of the member states and to develop the concept of a uniform format for visas, which would be agreed by the Council, acting on a proposal from the Commission and after consulting the European Parliament (EP). 19
Post-Amsterdam
Between the time of Maastricht and Amsterdam the immigration issues or related questions such as the "rights of citizens, residents and aliens of the EU emerged as a driving force of European integration"» The ToA has changed the character of the pillar-structure. According to the first sentence of Article 61 EC Treaty, the purpose of measures harmonising law in immigration and asylum must be: "to establish progressively an area of freedom, security and justice".
The provisions of the new Title do not bind the UK, Ireland and Denmark and the so-called Schengen acquis, which covers the same areas as the new Title, is incorporated into the framework of the EU. Thus, decision-making procedures seem "more complex". 12
It has been argued that the new Title does not provide for EC powers over every aspect of immigration policy. 13 Article 63 EC Treaty only speaks of "measures on immigration policy within the following areas". This Article provides that measures adopted by the Council pursuant to immigration policy (conditions of entry and residence; illegal immigration and illegal residence; measures defining the rights and conditions of a union-wide residence right of TCNs shall not prevent any Member States from maintaining or introducing in the areas concerned national provisions which are compatible with this Treaty and with international agreements. Thus, Article 63 EC Treaty makes clear that EC competences under Article 62 Treaty are not to be interpreted as an exclusive competence of the EC." 14
The Role of Community Institutions
As it determines whether intergovernmentalism or supranationalism, the role of institutions and in particular the voting system in Council is of high importance for the essence and development of the EC. 15 The European Commission was giyen a very 9 Geddes, Immigration and European Integration, Manchester, 2000, p.97. ı o Peers, "The Visa Regulation: Free Movement Blocked Indefınitely",21 EL Rey., (1996) important position as the initiator of all legislation and guardian of the Treaties. As a most significant supranational institution, the role and structure of the The Court of Justice of the European Communities (ECJ) is also crucial in the development of immigration law. In general, it can be said that a gradual and "partial Communitarization" is achieving within the new Title IV EC Treaty and its "provisions may have direct effect according to EC law." 16. But, the dividing line between the Title IV "ghetto" and other aspects of EC law is not very clear yet. 17
Decision-Making Procedures
The ToA applied the 'Community method' to adoption of immigration law, however "with modifications as regards decision-making and judicial control -2 8 The most important change is the addition of a new Title on "Free movement of persons, asylum and immigration" is introduced in the EC Treaty. Thus, this subject is moved from the intergovernmental third pillar to the Community Law framework of the "first pillar". However, during a "transitional period" of five years after the entry into force of the ToA, the Commission and the Member States share the right of proposal. This is contrary to the characteristic of EC legal order. After this period, the Council shall act on proposals from the Commission that shall acquire sole right of initiative. However, the Commission must examine any request by a Member State that it submits a proposal to the Council.
Exceptions to the requirement of unanimity are made only for certain measures in respect of visa policies. Under the Article 67(3) EC Treaty legislation may be approved by quality majority voting in the Council, on the exclusive right of initiative of the Commission, on the type of visa to be required for nationals of third states and identifying the states whose nationals require them. This provision had already been under repealed-Article 100 (c) EC Treaty and two regulations have been adopted, the first laying down a uniform format for visas and the second designating the visa states.
19
The ToA lays down that, during the transitional period, the Council shall in general act unanimously. However, The Council shall "consult" the EP. At first sight, the role of the EP seems to be enhanced and will be improve (especially after the transitional period) compared to its present role in the framework of the third pillar, but it is less powerful than in the framework of the other Community policies.
After the five-year transitional period, aspects of immigration policy will be subjected to the quality majority voting, provided that the Council decides so by unanimous vote and after consulting the EP. In this event, all or parts of areas concerned would be governed by the procedure referred to in Article 251 EC Treaty, which provides for a stronger say for the EP.
As regards areas brought under the EC, the Treaty provides for recourse to EC instruments, i.e. regulations, directives, decisions, recommendations and opinions. The Council shall adopt, within the first five years, a number of "measures" with direct legal effect in the member states in the fıelds covered by the new Title. But due to the requirement of unanimity, this is unlikely to lead to any major changes.
Judicial Power
The ToA strengthened the competence of the ECJ. Its competence has been widened to more legal instruments. However, under Article 68 (1) EC Treaty, jurisdiction of the ECJ is limited to preliminary rulings upon request of a national Court, against whose decisions there is no legal remedy under national law. Thus, there is no possibility for other courts to make a preliminary reference concerning the interpretation and validity of Title IV of EC Treaty measures.
It has been argued that "even if the lower national courts have serious doubts as to the validity of a Title IV of EC Treaty measure, they may neither refer questions to the ECJ, or issue an interim order temporarily suspending it" and due to the Tong wait and delays in judicial procedure, "doubts may be raised as to whether this Article complies with the fundamental right to effective judicial review, as reflected in Articles 6 and 13 the European Convention on Human Rights, and Article 47 the EU Charter of Fundamental Rights." 2° Moreover, since lower courts will have no possibility to refer a case to the ECJ the judicial protection system may not be suff ıcient to guarantee an individual's rights in immigration matters. The limitation of preliminary rulings is lead to "undesirable implications, such as expense, delay and ultimately lack of effective protection, for individuals ."2I Further, under Article 68(2) EC Treaty measures or decisions relating to the maintenance of law and order and the safeguarding of internal security are excluded from the purview of the ECJ. This may mean that there is no possibility of judicial review (especially under Articles 230 and 288(2) EC Treaty) to assess the legality of these rules, because the ECJ has been restricted of jurisdiction under Article 68(2) of Treaty, and the ECJ has giyen the national courts the right to provisionally suspend the validity of EC acts. According to Foto-Frost principle, which was confirmed also in the Atlanta, "national courts may not declare EC legislation invalid. However, national courts may suspend enforcement of a national administrative measure adopted on the basis of a EC regulation". 22
For Ward, the ToA has caused the "fragmentation and dislocation of the EC acquis on uniform and effective application of EC rules" and this is "perhaps heralding a new era in "variable geometry" in judicial remedies." 22 Under Article 67(2) EC Treaty, at the end of the transitional period, the provisions relating to the powers of the ECJ may be adopted by a decision of the Council, acting unanimously after consulting the EP.
The Schengen Protocol
The Schengen Agreement was reflected "the divisions between Member States over the extent of immigration policy and the possibility of supranationalism" 24 It has resulted in a number of positive developments towards a common migration policy including a harmonised visa issuance policy, the abolition of internal border controls, introduction of a common information and look-out computer system and co-operation in fıghting narcotic trade.
At Amsterdam, the Schengen Protocol integrated the Schengen Agreement into the EU framework. Since this area will be subject to parliamentary and judicial control by EC institutions, this step is one of the successes and main feature of the ToA. 25
According to Schengen Protocol, the UK and Ireland, which have not signed the Schengen Agreements, may wish participate in some or all provisions of the Schengen acquis. Moreover, Denmark, although has signed the Schengen Agreements, will have special position. Under these arrangements, the Council, acting unanimously, is to decide which parts of the Schengen acquis can be properly based on Title VI Treaty on EU, and which should be passed within new Title IV EC Treaty. The extent of the acquis is defined in Council Decision 1999/435/EC. 26
The Schengen acquis and the other measures taken by the institutions, within the scope of the acquis are, under Article 8 of the Schengen Protocol, regarded as an acquis The establishment of an immigration control system is closely connected with the realisation of free movement of persons. As is well known, the free movement of its citizens is a fundamental element of the establishing "people's Europe". However, there were no mechanisms at EC level to regulate external entry of TCNs. 28 According to the case law of ECJ, 29 the EC may have competence regarding immigration under Article 137 (ex 118) EC Treaty to the extent that it dealt with the impact of TCNs workers on the EC labour market and working conditions. Thus, "the migration policy is capable of falling within the social field and is not to be subjected to the exclusive competence of Member States." 36 "Working conditions of TCNs relates in Title IV EC Treaty, but fall within the mainstream EC Treaty and now governed by Article 137(3) EC Treaty." 31
As freedom of movement of persons is designed for the citizens of the EU, there is presently no right of free settlement for the TCNs legally residing in one of the Member States. Thus a Turk living in Germany for five years is not entitled to look for a job in the UK or to settle there. However, in recent years the "somewhat artificial division of powers between free movement and immigration has been blurred." 32 The European Council in Tampere in 1999 agreed that EU immigration policy should include fair treatment for TCNs aiming as far as possible to give them comparable rights and obligations to those of nationals of the Member State in which they
The Commission has made proposals for establishing a common legal framework concerning the TCNs. The Commission has put forward a series of proposals for directives in a number of key areas including the conditions of entry and residence of TCNs for paid employment and self-employed activities 34; the right to family reunification 35 ; the status of TCNs who are long-term residents 36. It is argued that the There is a "paradox" between the wish of establishing a EC which "an area without internal frontiers" with social cohesion and this exclusion of TCNs which damages "the effective workings of the internal market" 38 . Indeed, the Article 62 (1) EC Treaty includes the requirements for the realisation of free circulation of people as part of the internal market aim contained in Article 14 EC Treaty, which it clearly describes as applying both to EC nationals and TCNs.
As the migration flow has increased there is a tendency to restrict the conditions of entry, residence and eventually of citizenship." 39 Whereas, "the building of a fortress Europe restricts their possibilities of gaining access and rights in an increasingly prosperous EU". 4° For Juss, "the EC must bring immigration law completely within its jurisdiction because, the present procedure leads to unnecessary duplication, waste, expensive coordination, lack of enforcement, and lack of uniformity of application between Member States." Moreover, he proposed that the EC rights of free movement should "be extended to the TCNs, because it would appear that in developing an immigration policy for the TCNs, the EC is not going to disregard its human rights norms". 41
The same concerns are expressed by the NGOs during the "Convention on the future of Europe" meeting and they demanded that there are not adequate," effective and transparent judicial, parliamentary and public scrutiny and human rights protection in the field of immigration." For them, normal EC decision-making procedures should be applied to all immigration matters and they should be subject to human rights obligations in the EU Charter of Fundamental Rights and the European Convention on Human Rights. 42
The Working Group, with respect to immigration policy, recommends that some measures should be taken to promote the integration of legally resident TCNs and a move to quality majority voting and co-decision for union legislation in these areas. 43 T h e s e i n c l u s i v e m e a s u r e s a r e n e c e s s a r y f o r b u i l d i n g " a n e v e r c l o s e r u n i o n a m o n g t h e peoples of Europe". 44 Therefore, it is highly time for EU to choose and develop a "human "model of immigration law. 45
Conclusion
Immigration law is a highly politicised area of law and policy in all the Member States, being subject to constant change and amendment. The Single European Act, the Treaty on EU and the Treaty of Amsterdam ave contributed to a "slow and cautious movement towards incorporation of immigration within the EU's institutional framework". 46
Without doubt, the amendments of Treaty of Amsterdam are a significant step towards a more effective and realistic immigration law. It can be said that the supranational character is strengthened according to the characteristics of supranationality. However, the Treaty of Amsterdam could not provide a decisive shift in the balance of powers in immigration policy, moving away from the intergovernmental to supranational leve1. 47
There is still a "democratic deficit" and "human rights deficit" in the formulation and application of immigration policy of EU". 48 Furthermore, the Member States has taken a "cautious" 49 position on whether immigration law should be moved to the core of the supranational order:
Firstly, according to Article 68 EC Treaty and Article 35 Treaty on EU, "only the highest courts are allowed to make a reference". 50 Moreover, under the Article 68(2) EC Treaty, the ECJ jurisdiction has also been limited with respect to the maintenance of law and order and the safeguarding of internal security.
Secondly, according to Article 67(1) EC Treaty, during a transitional period of five years, adoption of legislation will require unanimous approval of the Council, the Commission has to share its right of initiative with Member States, and the EP is only to be consulted.
Thirdly, according to Article 67(2) EC Treaty, even the Commission regains its exclusive right of initiative in May 2004, the possibility of co-decision and ECJ jurisdiction would have to be decided unanimity by the Council.
Finally, it is argued that the failure of all Member States to agree to the incorporation of the Schengen regime and the protocols and declarations regarding Title IV of EC Treaty matters will cause significant "rupturing to the uniform application of EC law."51 Likewise, for Peers, the fiexibility clause of Treaty of Amsterdam is the "worst drafted provisions of the Treaties". 52
With the current structure, the EU will not be capable to deal with the present and future developments in the field of immigration. It is clear that here is a need for regulation that goes further then regulation on the national level. In principle supranational cooperation in this area is very necessary. The author thinks that an approach that goes further than intergovernmental cooperation would be very effective.
Immigration is a long-standing phenomenon, which must be understood with reference to its structural clauses and its global character. Intergovernmental cooperation where the emphasis is laid by the sovereignty of the Member States seems not sufficient to solve the problem of the growth of immigration issues.
Consequently, although, "a clear trend has been set for the future in taking the f ırst steps to move to quality majority voting and co-decision in this area," 5' in the light of the continuing limitation of judicial supervision and parliamentary scrutiny, the intergovernmental approach will stili predominate in this area. Immigration policy and law is still largely intergovernmental rather that supranational in nature. 51 Ward, "The Limits...", p.220. 52 Peers, "Who's Judging...", p.390. 53 Galloway, The Treaty of Nice and Beyond, Sheffı eld, 2001, p.106.
